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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 9th day of March, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-11024
V.

SOUTHERN FLYERS, | NC.

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent seeks review of the decision of Admnistrative
Law Judge WIlliam R Millins to grant a notion filed by the
Adm nistrator to dism ss respondent’'s appeal for his failure to
conply with an order conpelling discovery. |In support of his
objection to that ruling, respondent argues, wthout attenpting
to denonstrate that his nonconpliance was legally justified or

excusabl e, that his due process rights will be violated if he
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does not receive a hearing on the nerits of the case.! The Board
affirnms the di smssal.

A brief review of the procedural events |leading up to the
dism ssal is warranted. On April 11, 1990, the Adm nistrator
i ssued an order of revocation of respondent's Air Carrier
Operating Certificate for alleged violations of Federal Aviation
Regul ati ons 135.35 and 135.13(a)(2), 14 C.F.R Part 135.2 The
order of revocation alleged the follow ng facts:

1. At all tinmes material herein you were and are the

hol der of Air Carrier QOperating Certificate No. AT-761-

105 with operations specifications issued under Part

135 of the Federal Aviation Regul ations.

2. I nformation available to the Adm ni strator

indicates that for a period of at |east one year,

Sout hern Flyers has not conducted aeronauti cal

operations under its certificate and has term nated

flight operations.

3. Sout hern Flyers has not surrendered to the

The Adnministrator filed a brief in reply.

’FAR sections 135.35 and 135.13(a)(2), as were in effect at
the relevant tine, provided as foll ows:

"8 135.35 Term nation of operations.

Wthin 30 days after a certificate holder term nates
operations under this part, the operating certificate and
operations specifications nust be surrendered by the certificate
hol der to the FAA Flight Standards District Ofice charged with
the overall inspection of the certificate hol der.

8§ 135.13 Eligibility for certificate and operations
speci fications.

(a) To be eligible for an ATCO operating certificate and
appropriate operations specifications, a person nust--
* * * * *

(2) Show, to the satisfaction of the Adm nistrator, that
the person is able to conduct each kind of operation for which
t he person seeks authorization in conpliance with applicable
regul ations . "
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Adm nistrator its certificate or operations
specifications within thirty (30) days after
termnating flight operations.

4. Sout hern Flyers | acks qualifications to hold any
air carrier certificate.

Fol | owi ng respondent's appeal to the Board fromthe revocation
order, the Adm nistrator sent a request for discovery dated
August 28, 1990 to respondent's address of record. There was no
response. On Novenber 28, 1990, the Adm nistrator filed a notion
to conpel discovery. On Decenber 7, 1990, the respondent's
attorney responded to the notion to conpel stating that the
respondent had not provided himw th the docunents requested and
asking to be excused fromthe case. The response al so contai ned
a new address for the respondent. On January 4, 1991,
Adm ni strative Law Judge Ji my Cof f man i ssued an order conpelling
di scovery (wthin 30 days) and accepting attorney resignation.
The order was sent to the respondent's new address with a copy to
the attorney. On February 8, 1991, the Admnistrator filed a
notion to dism ss based on respondent’'s failure to conply. On
March 6, 1991, in a hearing on the issue of dismssal, the
respondent, through counsel, conceded that correspondence sent to
t he new address woul d have been received by the respondent
conpany's president. Admnistrative Law Judge Wlliam R Millins
granted the Adm nistrator's notion to di sm ss.

The | aw judge found that the entire record reflects a | ack
of interest in the proceedings on the part of the respondent.
The Board agrees with the suggestion in the Admnistrator's reply

brief that this finding was tantamount to a finding of wlful
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di sregard of the process the Board has established for hearing
appeals of this kind. W further agree, therefore, that
respondent's failure to conply with the | aw judge's order

conpel l'ing discovery was sufficient to justify granting the
Adnministrator's notion to dismss.® Since the reason why no
hearing on the nerits was held was the respondent's own failure
to prosecute his appeal in accordance with Board procedures, it
is the respondent, and not the Board, who bears responsibility
for any deprivation of rights he may suffer because his case was

not fully litigated.

ACCORDI NAY, IT IS ORDERED THAT:
1. The respondent's appeal is denied; and
2. The decision of the | aw judge di sm ssing respondent's

appeal is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

3¢f., Administrator v. Dunn, 3 NTSB 4139 (1981), recons.
deni ed, 4 NTSB 225 (1982) (Dism ssal for inadvertent failure to
respond to discovery reversed where, anong other things, no
nmotion to conpel had been filed).



